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enormity of crime, and a virtuous mind would find no motive suffi- 
cient to justify the felonious taking of human life. 

I think the evidence of the will was properly received. It was 
the province of the jury to determine the weight to which it was 
entitled. 

My conclusion is, that there was no error committed on the trial, 
and that the judgment of the Supreme Court should be affirmed. 

Judgment affirmed. 



Court of Appeals of Maryland. 1 

IN THE MATTER OP WALSH. 

1. The Benefit of 31 Charles II, ch. 2, (the Habeas Corpus Act) secured to inhabi- 
tants of Maryland, by article 3d, of Bill of Rights. 

2. Act of 1809, ch. 125, sec. 2, declares, that application for Habeas Corpus may, 
be made " to the Chancellor, or any Judge of the Court of Appeals, or of the 
County Courts in vacation time." Held, that this Act applies to the Judges of 

the existing Court of Appeals. 

8. The 4th Article of the new Constitution, sec. 2, provides, " That the Court of Ap- 
peals shall have appellate jurisdiction only, and the jurisdiction which the pre- 
sent Court of Appeals now has &c." Held, That this section does not abrogate 
the second section of Act of 1809, ch. 125. Quaere, Can the Court of Appeals, 
when in session, in Term time grant a Habeas Corpus ? 

4. Held, That the the Act of 1853 ch. 238, confers upon the Circuit Courts and 
their Judges, such power only as the County Courts or the Court of Chancery, 
while in session in term time could have and exercise, and that in this particular 
it does not in effect repeal the Act of 1809. 

5. Held, That, no individual Judge of the Court of Appeals, during the term time 
of the Court, has jurisdiction to grant the writ of Habeas Corpus, that jurisdic- 
tion being expressly limited to vacation time. Also, that if this application had 
been made in vacation time, the writ would unhesitatingly have been granted. 

The petition in this case, prayed for a Habeas Corpus upon the 
following statement of facts upon oath, viz : " That a stranger call- 
ing himself Walsh, a student of the Roman Catholic Novitiate in 
Annapolis, was forcibly taken out of the limits of Anne Arundel 

1 Before the Hon. J. T. Mason. 
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County, to be confined in the Mount Hope Hospital for the Insane. 
That said Walsh protested against this proceeding, declared himself 
sane, appealing to persons present, for their aid and for proper 
legal examination, &c." 

William Till Claude, for Petition. 

The opinion of the Court was delivered by 

Mason, J. — An application has been made to me in my capacity, 
as Judge of the Court of Appeals, for the writ of habeas corpus, 
in the case of an individual named Walsh, alleged to be held in 
confinement at Mount Hope Hospital, near Baltimore, contrary to 
law. 

The first question to be determined is, have I the power under 
the Constitution and laws of this State, to grant such a writ ? 

The effectual provision secured by this writ, against the continu- 
ance of all unlawful restraint, is classed among the absolute rights 
of persons, and though prior to the Statute of 31 Charles II, 
ch. 2, the judges in England awarded only in term time ; yet the 
peremptory provisions of that Statute conferred upon the writ the 
efficacy requisite for the due protection of the liberty of the sub- 
ject at all times, by requiring the judges to issue it upon proper ap- 
plication in vacation, as well as in term time. The benefit of this 
Statute, is secured to the people of this State by the 3d article of 
our Bill of Rights, which declares " that the inhabitants of Mary- 
land, are entitled to the common law of England, and the trial by 
Jury according to the course of that law, and to the benefit of such 
of the English Statutes, as existed on the 4th of July, 1776, and 
which, by experience, have been found applicable to their local and 
other circumstances, and have been introduced, used and practised 
by the courts of law or equity." This same article also declares, 
that the inhabitants of this State are entitled to the benefit of 
"all Acts of Assembly in force, on the 1st Monday of November, 
1850, except such as may have since expired, or may be altered by 
this Constitution." And by 2d sec. of 1809, ch. 125, it is enacted 
that the application for the writ of habeas corpus, may be made " to 
the Chancellor, or any Judge of the Court of Appeals, or of the 
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County Courts in vacation time." By 2d sec. of 4th article of the 
Constitution, it is provided, " That the Court of Appeals shall have 
appellate jurisdiction only, which shall he co-extensive with the 
limits of the State. It shall consist of a Chief Justice and three 
associate justices, any three of whom shall form a quorum, whose 
judgment shall be final and conclusive, in all cases of appeals ; and 
who shall have the jurisdiction which the present Court of Ap- 
peals of this State now has, and such other appellate jurisdiction as 
hereafter may be provided for by law." 

Two questions have been raised upon the construction of this sec- 
tion of the Constitution. First: Whether the present Court of 
Appeals can exercise any other, than a strictly appellate jurisdic- 
tion, and as the granting of a writ of habeas corpus is an exercise 
of original jurisdiction, this Court can, when in session, in term 
time, grant it ? Secondly, whether this section alters or repeals the 
Act of 1809, ch. 125, which confers upon the individual judges, 
the power to issue this writ in vacation time ? Upon the jirst of 
these questions I propose to express no opinion, leaving it to be de- 
cided by the Court itself, whenever the case may properly arise 
before it. 

As to the second question, it has been said that the provision of 
the Constitution, now under review does repeal the Act of 1809, in 
the particulars above mentioned. But if this construction be the 
true one, it follows that the Judges of the several Circuit Courts 
had not, until the passage of the Act of 1853, ch, 238, the power 
to issue the writ of habeas corpus in vacation time, for the language 
of the 8th section of the 4th article, conferring jurisdiction upon the 
Circuit Court, is almost identical, with that of the section conferr- 
ing jurisdiction upon the Court of Appeals. It declares that the 
" Circuit Courts shall have and exercise in the several counties of 
this State, all the power, authority and jurisdiction, which the Coun- 
ty Courts of this State, now have and exercise, or which may here- 
after be prescribed by law, and the said Judges in their respective 
circuits shall have and exercise all the power, authority and juris- 
diction of the present Court of Chancery of Maryland." 

This, as I understand it, confers upon the Circuit Courts, and the 
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Judges thereof, such power only, as the County Courts or the Court 
of Chancery, while in session in term time, could have and exercise, 
and if its effect is to repeal the Act of 1809, it necessarily follows 
that the Circuit Court Judges had not the authority to issue such a 
writ in vacation time, until the passage of the Act of 1853. The 
consequence then, is, that until the passage of this latter Act, there 
was during the vacation of the Circuit Courts, no officer, in the 
State of Maryland, competent to issue the writ of habeas corpus, a 
result which would for the time, have paralysed, if not rendered 
utterly nugatory, the invaluable privileges secured to every free 
citizen of the State, by the 17th and 21st sections of the Bill of 
Rights. It is said that while the new Constitution confers upon 
the present Court of Appeals, the same powers exercised by the 
former Court, it does not at the same time confer upon the indi- 
vidual members of the Court, the same powers which were exercised 
by the members of the old Court ; and also that the Act of 1809, 
must be taken as referring to the members of the old Court of ap- 
peals a tribunal which has now no existence, and as the present 
Court is an entirely new and distinct tribunal, the language of the 
law can have no application to it. If this be true, the criticism is 
equally applicable to the former County Courts and the present 
Circuit Court, and would lead to the same results already pointed 
out, to wit : that from the organization of the new Courts, up to 
the time when the Act of 1853 went into operation, a period of 
nearly two years, there was no power in Maryland, to relieve 
against illegal imprisonment during the vacations of the Court. A 
construction fraught with such results and imputing such intentions 
to the framers of the Constitution, I cannot adopt, and I am there- 
fore clearly of opinion, that the second section of the Act of 1809, 
ch. 125, is not in this particular, abrogated by the new Constitu- 
tion, and if the application for this writ, had been made to me in 
vacation, I should not have hesitated to grant it. But the Court 
of Appeals is now in session, holding one of its regular terms, and 
whether that tribunal has power or not to grant the writ of habeas 
corpus, I am clearly of the opinion, that no individual member of 
the Court has, during the term of the Court. The authority that 
35 
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confers upon the judges individually, the power to grant the writ 
expressly limits its exercise "to the vacation time." 

Upon the merits of this case, of course, I express no opinion, but 
for reasons already assigned I must refuse the application and dis- 
miss the petition. 



Court of Appeals, South Carolina, 1854. 

SIMONS AND WIFE ET AL. VS. THE SOUTH-WESTERN RAILWAY BANK 

ET AL. 

1. A purchaser of stock from a trustee, with notice of the existence of a trust, as 
where it appears on the face of the certificate, takes it, subject to all equities 
attaching thereto. 

2. A master in equity, in whose name, assets are invested, has no authority to ne- 
gotiate or transfer any of the securities therefor which are in his possession or 
under his control, or to change the investment, without a special order of the 
Court. 

3. A master in equity is a mere depositary, and not a technical trustee. 

This was a Bill in Equity for the delivery up of certain certifi- 
cates of stocK, and for an account, &c. 

As will appear more fully from the facts stated in the decree of 
the Chancellor, certain moneys then in the Court of Chancery, to 
which the complainants were entitled, had been invested, by 
Laurens, a Master in Equity, in the stock in question, under an 
order of the Court, in his own name in trust for the complainants. 
The certificates of this stock he had afterwards pledged to the 
South-western Railway Bank, without authority, and had fraudu- 
lently appropriated the money raised thereon. 

From the answer of the Bank, and the deposition of its Cashier, 
it appears that Laurens having applied for a loan of money, had 
offered, as security, certain stocks held by him as Master, inform- 
ing the Cashier, that he wanted the money for the parties whose 
moneys had been so invested. On inquiry why he did not sell the 
stocks, he replied that he would have money to invest very shortly, 
and would find it difficult to get the stocks when he wanted them ; 
and he wished to raise the money by a short loan, in order that he 



